January 31, 2001

Joint Public Advisory Committee
North American Commission for Environmental Cooperation
Montreal, Canada

Re:  Public Commentsrdated to the Citizens Submission Process Under Articles 14 and 15
of the NAAEC - Historical Perspective/L essons L earned

Dear JPAC Members:

The Environmenta Hedth Codition (EHC) welcomes the opportunity to comment on the
submission processes under articles 14 and 15 of the North American Agreement on Environmenta
Cooperation (NAAEC). The following brief comments are based on our experience as Petitioners
under the Article 14 and 15 process. Because of time congrains, the following is only a brief outline of
the key issues that we would like to address to you. We will supplement this satement at a later date
with grester specificity if time and protocol will dlow. Stll, it is our hope that our comments and
recommendations serve to the critical andysis regarding the effectiveness and efficiency of the citizen
Submission process.

On October of 1998, EHC, dong with Comité Ciudadano Pro Restauracion dd Cafion del
Peadre, filed a submission under articles 14 and 15 of the NAAEC. The purpose of the submission was
twofold. Fird, the petition implored a determination by an independent entity, whether a Party to the
agreement had effectively enforced its environmentd laws with regards to an abandoned lead smdlter,
which would in turn lead to the clean up and acutdly dangerous toxic Site. Second, the petition sought to
publicly test the efficiency and effectiveness of the petition process, a mechanism regarded by its
supporters as aviable tool to ensure greater governmenta accountability against environmenta neglect.

For more than two years, EHC has carefully followed and documented the submisson process
asit pertainsto its own petition. The atached chronology summarizes the history of EHC's submission
but more importantly, it illustrates how lengthy and complex this process has been to date.

The following issues are only briefly discussed and merit more extensve andyss. Y et, based on
EHC's experience, they constitute perhaps the greatest challenges that must be addressed and resolved
in order to ensure amore efficient and effective public mechanism.

Confidentiality of a Party

In the submission filed by EHC and Comite, the Party of Mexico asserted confidentidity with
respect to any and al information provided by Mexico to the Secretariat. The assertion was based on
Article 16 of Mexico's Federd Code of Crimina Procedure, Article 39(1) of the NAAEC and Atrticle
17.3 of the Submisson Guidelines. EHC opposed Mexico's clam and requested the Secretariat to
make a determination on the issue. See attached Letter in Opposition to Mexico's Confidentiality
Assartion. Despite EHC's efforts to resolve this issue, the matter was never resolved.



The issue of confidentidity and whether a Party can or cannot assert it, requires careful and
serious andyss. Inthe case of EHC's petition, this issue has raised serious concerns as to the process
trangparency and fairness. As the attached letter states, provisions on confidentiality in the NAAEC
and the Guiddines should be narrowly interpreted and applied only in specific instances,
rather than having a broad application.

Timeliness

Another fundamenta chdlenge that has been very obviousin EHC's petition is the mechanism's
ability to respond to petitions in atimely manner. In the case of EHC's submission, more than 2 years
have passed since the filing of it without final resolution. Again, careful andyss must be made in order
to ensure timely response and adjudication of the submisson and avoid undue or unreasonable delays.
See Chronology of Submisson.

Citizens Time and Effort vs. Actual Results

In the case of EHC's submission, the Petitioners have invested considerable time and resources
thus far in order to maintain the submisson active. Generaly, organizations and individuds interested in
using this mechanism when confronted with an environmental issue, do not count with sufficient
resources to adequately and properly bring a submisson before the Commisson. Presently, the
submission process requires great energy and effort on the part of the citizens and provides little results
or responses to the asserted clamants. Many submissions have been denied because of procedurd
erors, others have been denied on their merits, and only a handful have made it to the end of the
process.

Over time, if the process remains highly complex and demanding, less groups and individuas
will be inclined to consider this process as a viable option to address environmenta problems in North
Americafrom the perspective of the citizens.

As dated above, due to time congrains, this document only touches upon some of the most
pressing issues but by no means the lig is exhaudtive. Other issues that require atention and andys's
indude  how to make the process more accessible to the non-legal person or organization, how to
ensure that the Secretariat maintain an independent role in the andysis and results of the preparation of
factud records, how to separate the different roles of the Council as representatives of the Parties and
aswell asthe decison makersof preparation and publication of submissons.

Findly, EHC has achieved some important gains as the result of filing a submisson. Mogt
importantly has been the leve of vighility that the process has brought to the issue raised in this case.
As aresult of filing this petition, EHC has seen some efforts on the part of both Mexico and the United
States to try to resolve the case of Metadesy Derivados. More importantly, since the filing of the
submission, people affected by this problem have gained a new sense of hope that the site will ultimately
be cleaned and that they will no longer be exposed to the hedth threats associated with toxic waste.

Thank you for your time and condderation.



Cesar Luna, Eg.
Environmenta Hedth Codition
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CEC SUBMISSION CHRONOLOGY
METALESY DERIVADOS

EHC/Comité files Metalesy Derivados Submission before the Secretariat for the CEC.
(SEM 98-007)

Secretariat formaly acknowledges receipt of the petition and the commencement of the
review process.

Letter from U.S. Congressman Bob Filner to the CEC in support of Metaes Petition.

EHC requests the assistance to the U.S. EPA National Environmental Justice Advisory
Committee in support of Petition.

No response by Secretariat. EHC requests a status report of the review process.
No response by Secretariat. EHC request a second status report. (4 months after filing)

Secretariat accepts Petition as meritorious and formally requests Mexico to respond to the
Petition within 30 days as prescribed by the Agreement.

Mexico requests the CEC to extend the time to file its response. It gives no justifications
to extend filing deadline.

Secretariat grants Mexico's request for extension. Gives Mexico until June T, 1999 to
respond (in excess of the 30 days as prescribed by the Agreement).

EHC formally opposes Mexico's extension of time and asserts that Mexico did not have a
legitimate reason (no exceptiona circumstances) to justify additional response time
pursuant to the Side Agreement. EHC requests the Secretariat to make a determination
to the formal opposition.

Letter by Secretariat to EHC summarzing EHC's opposition. Letter does not say
anything more.

Mexico files response to the Petition with the Secretariat. Mexico requests that the
response be kept confidential in its entirety. Secretariat acknowledges receipt and
requests Mexico to provide a summary of the response in order to respect Mexico's
request for confidentiality.

Mexico rejects the Secretariat’s request to prepare a summary of its response to the
Petition and asserts full confidentiality to the entire response based on Mexico's Code of
Crimina Procedure.

EHC formally opposes Mexico's confidentiaity clam and asserts that Mexico does not
have legal basis to withhold the response from public view. EHC requests the Secretariat
to make a determination and disclose Mexico' s request.

No response from the Secretariat. EHC makes a second request to the above point.



10/22/99
10/29/99
11/11/99
06/24/00
01/31/01

Case reaches 1 year Anniversary since its inception.

No response from the Secretariat. EHC makes a third request.

No response from the Secretariat.

Commission authorizes the Secretariat to prepare afactua record on the case.

Factua Record ill pending.



August 26, 1999

Carla Spert

Legd Officer

Secretariate of the Commission for Environmental Cooperation
393 rue Saint-Jagues, Ouest

Bureau 200

Montreal, Quebeq, Canada

H2Y 1N9

NAAEC Submission No.: SEM-98-007

Re: Letter of Opposition to Mexico's Request for Confidentiality Based on Article 16 of
the Mexican Federal Code of Criminal Procedure, Article 39(1) of the NAAEC and
Article 17.3 of the Submission Guidélines.

Petitioners oppose the Party of Mexico's posdition in maintaining its response to the above named
submisson confidentid. Mexico's latest refusal to disclose its response lacks legd basis but more
importantly congtitutes a serious threet to the efficiency, credibility and overdl purpose of the Article 14
submission process. Consequently, Petitioners request that the Secretariate carefully review this
important issue and recommend to the Commission to require Mexico to make its response available
and to provide specific guideines with respect to the drict application and review of confidentidity
clamsby Parties.

1 Mexico's response cannot be legally subject to confidentiality in its totality. On June
14, 1999, Mexico issued a response to the Secretariat€'s request to identify the reach of the
confidentidity clam and to provide a summary of the partsin its response to be kept confidentid. On
July 20, 1999, Mexico responded to the Secretariate’s request and asserted confidentidity to the
totality of its response pursuant to Article 16 of Mexico's Federal Code of Crimina Procedure, Article
39(1) of the NAAEC and Article 17.3 of the Submission Guidelines.

Article 16 of the Code of Crimind Procedure prohibits governmenta officids to publicly disclose
information pertaining to crimina preliminary investigations except to the accused, hisher representetive,
and the victim or victims and their legd representative. However, the present citizen submission is
based on three different claims, two of which are not criminal in nature and therefore, outside
the scope of Article 16. Mexico has failed to take the proper safety measures to prevent the Metales
y Derivados ste from posing an imminent risk to the ecological baance and to public hedth, and has
faled to take appropriate actions to control or prevent soil contamination in and near the Metales y
Derivados gte in violation of Articles 170 and 134 of the Generd Law respectively. These two clams
are adminigrative in nature and are not subject to any confidentidity protection.

Article 39(1) of the NAAEC protects a Party from disclosing information that will ether “impede its
environmenta law enforcement or is protected by its law governing business or proprietary information,

. 7. The above mentioned arguments do not interfere or impede environmental law
enforcement. Rather, they are direct assertions that the Party of Mexico, and not the owner



of Metalesy Derivados, is failing to effectively enforce Articles 170 and 130 of the General
Law. Absent any other lega judification, Mexico must disclose its response a the very least with
respect to these two claims.

2. The provisons on confidentiality in the NAAEC and the Guidelines should be narrowly
interpreted and applied only in specific instances. The NAAEC provide for only two types of
information that are traditiondly treated as confidentid of proprietary to be withheld from disclosure.
Article 39(1) contains narrowly crafted exceptions to public disclosure: enforcement-confidential
information; nationa security information, and information that is protected from disclosure under
domestic law because it is business-confidentid, propriety, relates to persond privacy. Therefore, all
information gathered or prepared by the Commisson, including information gathered or
prepared as part of the submission on enforcement matters, must be disclosed to the public
unless the information falls within the specific exceptions under Article 39(1) of the
Agreement.

Furthermore, Article 17.3 of the Guiddines only gpplies to information that is exempt from disclosure
under the terms of the Agreement. The provisons in the Guiddines that control the implementation of
the submisson under Artide 14, are subordinate to the overarching requirements of the NAAEC.
Therefore, Mexico cannot claim total confidentidity of its response under Article 17.3 of the Guiddines
if the information does not conform to the specific exemptions enunciated in Article 39(1) of the
NAAEC.

3. Mexico's position on confidentiality in this case effectively hinders the original intent
of the Citizens Submission Processunder Article 14 of the NAAEC. The principd purpose of the
citizen submission process is to hep determine whether a Party is effectively enforcing its environmenta
laws. So long as Mexico's response remains confidentia, the Commission will be prevented from
carrying out its mandate under the NAAEC. In essence, even if the Commission does decide to
prepare a factua record in this case, the record will be incomplete because it will not contain Mexico's
information. Petitioners submit that the trestment of confidentia information by a Party as in this case,
serioudy threatens the credibility and effectiveness of this process.

Therefore, for the reasons stated above, Mexico must make its response publicly available. The
Commission must safeguard the integrity, credibility and efficiency of the citizens submission process by
ensuring its transparency. Petitioners now request that the Commission, through the Secretariat, issue a
formal response to this letter of oppogtion, within thirty (30) calendar days, and make a determination
on the tretment of information deemed confidentid by a Party by incorporating the points raised above.
Petitioners will not consder mere summaries of issues as aforma response.

Sincerdly,

César Luna, Esq.



Border Environmenta Justice Campaign



